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% FIRE AND CASUALTY % 


Incendiary Origin of Fire.—Aside from the bald denial of the 
insured that she did not set the insured house on fire, the 
evidence on the issue was not in substantial conflict and 
admitted of no other conclusion than that she set the house 
on fire or procured it to be done; she was, therefore, not 
entitled to recover in Oklahoma on her policy (British Amer- 
ica Assur. Co., of Toronto, Canada v. Bowen et al., U. S 
C. C. A., 10th C., § 300,890). 


Valued Policy Laws.—The statute fixing the insurer’s liability 
at the amount of the policy if the insurer fails to inspect the 
property and determine its fair value within ninety days is 
inapplicable to a situation wherein a fire occurs before the 
expiration of the ninety-day period (Newark Fire Ins. Co. v. 
Martineau et ux., Tenn. Ct. of App., J 300,891). Total Loss.— 
Testimony of witnesses, experienced in building, that a pru- 
dent owner would rebuild rather than repair the insured’s 
building after the fire supported the jury’s verdict that the 
building was a total loss under the valued policy act (Nicho- 
las v. Granite State Fire Ins. Co., W. Va. Supreme Ct. of App., 
J 300,889). 


Assignment of Policy—The majority of the court held that, 
when the damage from loss of the insured property was paid 
the vendor, the debts and rights under the policy were 
extinguished and the vendor had no right to assign to the 
insurer (Fields v. Western Miller Mutual Fire Ins. Co., N. Y. 
Supreme Ct., App. Div., J 300,893). 


Res Judicata.—After a verdict finding the city actively negli- 
gent and jointly liable with other defendants for injuries 
sustained because of the malconstruction of a sign, the city’s 
insurer, under the principles of res judicata, was denied re- 
covery over from the other defendants on its plea that the 
city was only secondarily liable (Fidelity & Casualty Co. of 
N. Y. v. Minneapolis Brewing Co. et al., Minn. Supreme Ct., 
{| 300,892). 


Joinder of Third Party.—In an action upon an insurance policy, 
defendant was permitted to join, as third-party defendant, 
the railway company whose train collided with the rail flaw 
detector car insured by defendant (Sperry Products, Inc. v. 
Eagle Star Ins. Co., Ltd., U. S. Dist. Ct., S. D., N. Y., 
1 300,887). 


% NEGLIGENCE » 


(Other than Automobile) 


Malpractice.—Where defendant physician removed a broken 
arm from the cast once or twice a week and massaged the 
patient’s arm and hand without any support under the bro- 
ken part, the evidence was sufficient to support a jury finding 
that the treatment was unusual and a departure from the 
approved methods in general use (Davis v. Wilmerding, N. C. 
Supreme Ct., § 403,927). Use of Non-Sterile Instruments.— 
Where a patient suffered an infection which developed after 
the removal of a cyst, the court ruled that evidence that the 
instruments were exposed to the air for over an hour during 
the course of the operation would uphold an inference that 
defendant doctor used non-sterile instruments and the jury 
could properly find that such negligence was the proximate 
cause of the infection (Clemens v. Smith, Ore. Supreme Ct., 
403,929). Pregnancy Diagnosed as Tumor.—In an action 
for malpractice based on careless diagnosis, defendant physi- 
cian, operating for a tumor and finding instead that the 
patient was about to be delivered of a full-term child, the 
court, in reversing a judgment for the doctor, ruled that 
evidence of the doctor’s reputation was erroneously admit- 
ted, and remanded the case for a new trial (Robinson v. 
Amick, W. Va. Supreme Ct., § 403,928). 


T-mber Operations.—Plaintiff recovered for damage to her 
land when defendants, in the operation of their business 
of cutting timber on adjacent lands, made roads and ruts 
on her land, caused the soil to erode, broke and destroyed 
young growing timber, and cut valuable timber (McCall et al. 
v. Busey, Ala. Supreme Ct., § 403,937). 


Gas Explosion.—The gas company was answerable for the par- 


tial destruction of a building as the result of the explosion 
of gas caused by the breaking of a pipe laid too near the 
surface, the court ruling that the shallow depth was the 
proximate cause of the damage rather than the machinery 
used in regrading the alley adjoining the building which plain- 
tiff owner was remodeling (Richey & Gilbert Co. v. The North- 
western Natural Gas Corp. et al., Wash. Supreme Ct., | 403,930), 


Carriers.—There was no actionable negligence where a street car 


passenger claimed to have been caught in an automatic door 
over which the motorman had no control, since the passenger 
failed to prove that the door was mechanically defective and 
offered no testimony on which to base an inference that it 
closed in any but the normal manner (Federici et vir v. Atlan- 
tic City & Shore Ry. Co., N. J. Supreme Ct., { 403,935). 
Cattle Poisoned.—The railroad was not answerable for the 
death of cattle caused by eating chemically sprayed weeds 
along the fenced right-of-way, since the purpose of the 
poison was to kill vegetation between the rails and since 
there was no evidence that the railroad opened the gate on 
plaintiff's adjacent property or knew that it was open (Louis- 
ville & Nashville R. R. Co. v. Gillespie, Tenn. Ct. of App., 
{ 403,934). Fright Aggravating Injuries—In determining 
the extent of the injuries, where a governmental mail clerk 
was hurt in a railroad accident, it was proper for the jury 
to consider the physical injuries resulting from fear and 
fright, even though the mail clerk was shown to be abnor- 
mally nervous (Southern Ry. Co. v. Meadows, Tenn. Ct. of 
App., 7 403,933). Passenger Carried Beyond Destination.— 
The railroad was liable where a passenger was carried 
beyond her station and was forced to wait in a cold depot 
for a return train, the court ruling that the jury could find, 
from her testimony that she started to sneeze while waiting 
in the depot, that the exposure was the proximate cause of 
her illness, a physician’s testimony not being necessary 
(Missouri Pacific R. R. Co., Thompson, Trustee v. House, Ark. 
Supreme Ct., 403,924). 


Sloping Vestibule Floor.—It was error for the lower court to 


direct a verdict for defendant department store where plain- 
tiff customer was injured from falling on the slippery, 
sloping vestibule floor, since a jury question was presented 
as to whether the store was negligent in failing to provide 
rubber matting when the tile floor was wet (Cardall v. Shar- 
tenberg’s, Inc., R. 1. Supreme Ct., § 403,936). 


Owners’ Liability—There was no actionable negligence where 


plaintiff, whose brother was defendant’s apartment building 
superintendent, was injured when defendant’s plumber, in 
repairing a radiator, caused a minute particle to lodge in 
plaintiff's eye, since he was assisting in a simple mechanical 
act not inherently dangerous, and since there was no evi- 
dence showing that the plumber used less care than the job 
ordinarily required (Halverson v. 562 West 149th St. Corp. 
et al., Renrose Realty Corp., Appellant, N. Y. Ct. of App. 
4 403,931). Indemnity—Where a minor was injured by 
falling pebbles which a sub-contractor had piled on the side- 
walk in violation of a city ordinance, the owner, although 
passively negligent in allowing the materials to remain there, 
was entitled to indemnity from a sub-contractor who was 
actively negligent and from the general contractor by reason 
of their contract (Schwartz, etc., et al. v. Mermola Bros, Con- 
struction Co. et al., N. Y. Ct. of App., J 403,932). 


Hole in Highway.—Where a fuel company, in removing an 


underground tank, left a hole in an untravelled portion of 
the highway, a party who slipped into the depression while 
walking along a nearby path on a rainy night was not 
contributorily negligent as a matter of law and the jury's 
verdict for the injured plaintiff was upheld (Arkansas Fuel 
Oil Co. v. Downs, Ark. Supreme Ct., | 403,926). 


Seaman Electrocuted on Wharf.—Where an engineer from a 


vessel moored to defendant’s wharf for the purpose of taking 
on a cargo of lumber was electrocuted when he disconnected 
the ship’s cable from a plug on the wharf, the court, 
affirming a judgment for defendant, ruled that deceased was 
a licensee, since the power was being used to light the vessel 
at night for the convenience of the crew and since permission 
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without mutuality of interest simply constituted a license 
(Christensen, Admx. v. Weyerhaeuser Timber Co., Wash. 
Supreme Ct., ff 403,923). 


Immunity of Charitable Hospital—A charitable hospital was 
immune from liability for injuries sustained by a patient 
who fell from a delivery room table during an interval when 
she was left alone by the interne, since there was no show- 
ing of negligence administratively or in the selection of 
attendants (Weiss et al. v. Swedish Hospital, Wash. Supreme 
Ct., 1 403,925). 


* LIFE x 


Accidental Death.—While the insured was washing himself with 
gasoline, his companion, holding a match so he could see, 
set the jar of gasoline on the floor and the room burst into 
flames; the court concluded that the insured’s resulting death 
was not caused by intentional acts, but, rather, was acci- 
dental (American Casualty Co. of Reading, Pa. v. Hyder, 
Tenn. Ct. of App., 7 503,241). Suicide—There was evidence 
that the insured was cleaning his gun when shot, that he was 
well and happy, not unsatisfied with his divorce, and the 
court refused to disturb the jury’s conclusion that his death 
was accidental and not suicidal (Metropolitan Life Ins. Co. v. 
King, Admx., Tenn. Ct. of App., 503,239). 


Membership in Benevolent Society.—Looking behind the form 
to the substance of the signing of the new application for 
membership in a benevolent society, the court could not view 
the transaction as the creation of a new membership; it was, 
rather, a device for continuing the membership already exist- 
ing, and the provision prohibiting coverage of death by 
cancer within the first year of membership was inapplicable 
(Cowan v. The Allamakee County Benevolent Soc. et al., lowa 
Supreme Ct., { 503,236). 


Stoppage of Deductions Clause.—A clause to the effect that the 
insured or the insurer might at any time notify the insured’s 
employer to make no further deductions from the wages of 
the insured, causing the policy to lapse, was unambiguous 
and constituted a reservation of the right by either party to ter- 
minate the insurance (McCord v. The Travelers Ins. Co., Ala. 
Supreme Ct., J 503,237). 


Rights of Certificate Holders——Holders of benefit certificates 
in a mutual benefit association may not sue to restrain the 
consummation of a reinsurance contract, to remove officers, 
or for the appointment of a receiver, since such action may be 
taken only by the Insurance Commissioner (Oklahoma Bene- 
fit Life Assn. et al. v. Bird et al., Okla. Supreme Ct., 
¥ 503,235). 


Bill of Interpleader.—An insurance company, which, after pay- 
ing the named beneficiary in two life insurance policies three 
quarterly installments, was notified that said beneficiary held 
the proceeds of the policies as trustee for the insured’s chil- 
dren, was sued by the children’s guardian, and later was notified 
that the beneficiary had assigned the policy to the guardian, 
had a right to file a bill of interpleader (Massachusetts 
Mutual Life Ins. Co. v. Weinress, Guardian, et al., U. S. Dist. 
Ct., N. D., TIL, $503,233). 


Date for Payment of Installments.—Where a premium payment 
is to be made in monthly installments and no date is fixed 
by the agreement of the parties on which each installment 
shall be paid, the insured has the right to make the install- 
ment payment at any time during that current month, and 
Is not in default until the expiration of the last day of the 
month (Brun v. Northern Life Ins. Co., Wash. Supreme Ct., 
¥ 503,238). 


Insurer’s Change of Method of Operation.— Although the in- 
surer had a right to amend its by-laws and constitution to 
change its plan of operation from one of assessment to one 
of premiums with a reserve, it was not permitted to cancel 
msurance for nonpayment of premiums because adequate 
notice of premiums due was not given the insured (Goodman 


v. Tri-State Mutual Life Assn., I. App. Ct., J 503,234). 


Payment of Premiums Without Protest.—During the period in 
which the insured paid premiums without protest after his 
msurer had discontinued the payment of disability benefits, 


the insured deprived himself of the right to claim such bene- 
fits, but he was entitled to them when he discontinued pre- 
mium payments and made another claim (Smiley v. Metro- 
politan Life Ins. Co., Tenn. Ct. of App., J 503,240). 


*% AUTOMOBILE 


Insurance Questions.—A student attending the school on a 


scholarship, who assumed additional work responsibility as 
part payment of his tuition, was not intended to be excluded 
under a clause which provided that employees of the named 
insured were not covered by the motor vehicle liability 
policy on the farm truck used by the school on one of its 
work projects (Standard Accident Ins. Co. v. Swift et al., 
N. H. Supreme Ct., J 707,281). Exclusion Clause—An ex- 
clusion clause which excluded liability for damage to an 
automobile while it was being operated by any person under 
the age limit fixed by law did not include the insured’s fifteen- 
year-old daughter, since the statute fixed the minimum age 
at fourteen years, even though the minor failed to meet cer- 
tain conditions which had to be met for one over fourteen 
and under sixteen years of age to be lawfully entitled to 
drive (Hertzel v. H’estern Mutual Fire Ins. Co., Neb. Supreme 
Ct., J 707,306). 


Contributions Among Joint Tortfeasors.—After judgments were 


obtained against joint tortfeasors and after payment of one-half 
the liability by each, one was not allowed contribution against 
the other on the ground that the first was guilty of passive 
negligence only and the other guilty of gross negligence, 
since after judgment the liability was joint and the parties 
were equally bound to bear the common burden which was 
the result of their concurring negligence (Eidson et al. v. 
Maddox, Ga. Supreme Ct., J 707,279). 


Employee v. Independent Contractor.—In an action for per- 


sonal injuries and property damages sustained by plaintiff 
when the automobile driven by him was hit by a truck en- 
gaged in hauling lime for defendant, the truck being owned 
by Ross Hawkins, who was present, although it was being 
driven by his brother Ed Hawkins with whom defendant 
had no contractual relations whatsoever, the court concluded 
that Ross Hawkins was an independent contractor and that 
defendant was not liable (Alley Construction Co. v. Notting- 
ham, Tenn. Ct. of App., § 707,291). 


Guests or Occupants.—Where the evidence showed that a turn 


into an intersection was made at a high rate of speed, causing 
the car to get out of control of the driver, a guest to whom 
defendant, the owner, had surrendered the wheel, a directed 
verdict for plaintiff, a guest who was injured, was proper 
(Droppelman v. Willingham, Ky. Ct. of App., 707,295). 
Gross Negligence—The issue of gross negligence, predi- 
cated upon a failure to maintain a proper lookout, was cor- 
rectly submitted to the jury where plaintiff was injured while 
riding as a guest in defendant’s car when the car overturned 
as a result of defendant’s withdrawing his attention from the 
highway in order to obtain a sandwich from a person in the 
back seat (Bischoff, Sr. v. Evatt, Tenn. Ct. of App., J 707,293). 
Leaving Road on Curve.—A host was held liable for injuries 
sustained by his guest passengers when he failed to nego- 
tiate a curve, while traveling 60 miles per hour on a winding 
gravel road in a heavy drizzle, when he turned his head 
around to talk to the occupants of the back seat (Pilgrim v. 
MacGibbon, Mass. Supreme Jud. Ct., f 707,305). 


Intersection Collisions.—Plaintiffs recovered for personal in- 


juries sustained by the wife and property damage caused to 
the automobile when defendants’ truck crashed into the side 
of plaintiffs’ car after it had practically cleared the inter- 
section (Brown, etc., et al. v. Steed et al., d.b.a. State Gro- 
cery & Market, et al., Ill. App. Ct., 707,280). Failure to 
Stop.—Where plaintiff admitted that he did not stop before 
attempting to pass over an intersection and also admitted 
that he saw defendant’s truck in plain view on his right, 
headed for the intersection, and yet attempted to beat it 
across the road, the court held that plaintiff’s own negli- 
gence barred recovery (Cantrell v. Roberts, La. Ct. of App., 
{| 707,294). Taxicab and Automobile.—A judgment for plain- 
tiff for damage caused to his automobile, which his daughter 
was driving, in an intersection collision was affirmed, since 
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AUTOMOBILE—Continued 


there was evidence that defendant’s taxicab ran into the 
side of the car and the physical facts indicated that the car 
was hit on the left side near the door (Lumpkin v. Shofner, 
Ark. Supreme Ct., J 707,307). 

Co-Owner’s Liability.—In an action against a co-owner of the 
automobile which allegedly caused the injury to plaintiff, 
since the co-owner could not prevent or deny the use of the 
car to his co-defendant, it was error for the trial court to 
refuse an instruction to the effect that, unless the jury were 
satisfied from the evidence that the injury received was 
caused by the negligence of the co-owner, they could not 
give a verdict against him (Spurling et al. v. Fillingim, etc., 
Ala. Supreme Ct., J 707,301). 

Left Turn of Forward Vehicle.—Plaintiff recovered for the death 
of her husband who was killed while riding in defendant 
host’s speeding automobile which collided with defendants’ 
bus when the bus attempted to make a left turn, without the 
driver giving the required statutory arm signal, just as the 
host was pulling to the left to pass (Etdson et al. v. Felder 
et al., Ga. Ct. of App., 707,278). 

Truck Striking House—A nonsuit was entered in plaintiff's 
action for damages caused to his house and grounds when 
defendant’s ten ton truck and trailer came into contact with 
two clapboards about midway up the house, since the dam- 
age was caused by a caving in of the street rather than by 
negligence in the driving of the truck (Randall v. Holmes, 
cha Holmes Transportation Service, R. I. Supreme Ct., 
{ 707,284). 

Municipality’s Liability—Since the city was not negligent in 
maintaining a street over which, when wet, it was unsafe 
to travel at more than fifteen miles per hour when appro- 
priate warning was given of that fact, a judgment notwith- 
standing the verdict in favor of the city was affirmed in 
plaintift’s action for damages sustained in a head-on collision 
with defendant driver’s car which skidded on the wet pave- 
ment (Nelson v. The City of Seattle et al., Wash. Supreme Ct., 
{ 707,304). 

Opposing Traffic Collisions.—Plaintiff recovered for property 
damage to his truck caused when a log on defendant’s truck 
hit the left side of plaintiff's truck as the approaching vehicles 
nassed (Dube v. Bickford, N. H. Supreme Ct., {[ 707,282). 

rong Side of Road.—Plaintiff recovered for personal in- 
juries sustained when defendant’s car, which was over the 
center line of the highway, collided with plaintiff’s car on a 
rainy, snowy night in an opposing traffic collision (Hum- 
phreys v. Madden, Ohio Ct. of App., § 707,285). Bus and 
Car Collision—Defendant was awarded a new trial after 
judgment for plaintiff, since the evidence was conflicting 
and contradictory as to whether defendant’s bus had mounted 
the curb and collided with plaintiff's car, which was pulled 
off into a driveway in order to avoid an opposing traffic 
collision, or whether plaintiff’s car had collided with the bus 
as the cars passed (Sweeney v. United Electric Ry. Co., R. I. 
Supreme Ct., 707,286). Passing Vehicles Striking Car.— 
Plaintiff recovered from both defendants for injuries sus- 
tained when his car was struck by the bus which had been 
following his car when it attempted to pass and collided 
with an oncoming car which was passing another vehicle 
(Pierce v. Grayline Motor Tours, Inc., et al., N. Y. Supreme 
Ct., App. Div., 1 707,288). Speed.—Pleading excessive speed 
between 30 and 35 miles an hour did not justify a charge 
that it was “against the law to operate an automobile truck 
in excess of 40 miles per hour” in an action to recover for 
death resulting when an automobile skidded into the path of 
an approaching truck (Thomas et al. v. Allen, Admr., Tenn. 
Ct. of App., J 707,299). 


Railroad Crossing Collisions.—The trial court erred in with- 
drawing the issue of the train’s speed from the jury, since 
the weather conditions prevailing at the time of the collision 
of decedent’s truck with the train were out of the ordinary 
and, under such circumstances, it was for the jury to say 
whether the train’s usual speed of 10 to 15 miles per hour 
was reasonable (Ware, Adm-x. v. Boston & Maine R. R., N. H 
Supreme Ct., 7 707,283). Obstructed View.—The unsatis- 
factory condition of the evidence on the question of whether 
or not there were weeds six feet in height standing on the 
east side of defendant’s right-of-way so as to obstruct plain- 


tiff’s view as he approached the same in his truck, together 
with the manifest weight of the evidence on this point 
in defendant’s favor, warranted the granting of a new trial 
to defendant (Feggett v. Chicago & Eastern Illinois R. R. Co., 
Ill. App. Ct., J 707,296). 

Hump in Temporary Railroad Crossing.—In plaintiff’s action 
for injuries sustained as the result of an excessive jolt re- 
ceived when the car in which she was riding struck a “hump” 
in a temporary railroad crossing, the trial court erred in not 
submitting to the jury the question of whether or not the 
obstruction caused by the crossing was dangerous, and, if so, 
whether or not it was duly protected by warnings to travel- 
ers (Mazyck v. Pennsylvania R. R. et al., Ky. Ct. of App., 
1 707,289). 

Rear-End Collision.—Plaintiffs failed to recover for damages 
sustained in a rear-end collision between a car occupied by 
them and a transport gasoline truck, stalled on a public 
highway, since plaintiffs were unable to stop their car within 
the assured clear distance ahead at the rate of speed at 
which they were proceeding (Harrison v. Travelers Mutual 
Casualty Co., Kan. Supreme Ct., | 707,287). 


Owner Permitting Another to Drive.—Defendant’s request for 
an instruction to the effect that the decedent owner had the 
right of control of his car and that there was no evidence 
that he had surrendered it should have been granted in the 
administrator’s action for his death which occurred in a 
collision between the decedent’s car, which was being driven 
by a friend with his permission, and defendant’s automobile 
(Mendolia, Admr, v. White, Mass. Supreme Jud. Ct., 707,297). 


Pedestrian Injured.—Verdict in favor of plaintiff, who was 
struck by defendant’s automobile while crossing the street 
about 100 feet from an intersection and near the point where 
certain railroad tracks crossed the street, was authorized by 
the evidence; the evidence did not demand a finding that 
plaintiff was injured by reason of his own negligence in 
attempting to cross the street at a place where there was 
no public crossing (Jackson v. Crimer, Ga. Ct. of App., 
1 707,290). 

Permissive Use of Dealer’s License Plates.—Neither the failure 
of the dealer to notify the county clerk of the sale nor the 
permissive use of the dealer’s tags until the purchaser could 
buy license plates operated to constitute the purchaser the 
actual or apparent agent of the seller and so make the dealer 
liable for the injuries sustained by plaintiffs when struck by 
the purchaser’s car (Callis v. Capitol Chevrolet, Inc., Tenn. 
Ct. of App., J 707,277). 


Automobile Driven from Parked Position.—A verdict in favor 
of plaintiff was found to be supported by substantial evi- 
dence where defendant drove his automobile from a parked 
position into the front and side of plaintiff’s automobile, 
which was being driven in the same direction that defend- 
ant’s car was headed (Hilliard v. Torbett, Tenn. Ct. of App., 
{ 707,292). 

Truck and Street Car Collision—Since the trial court, in 
charging the jury on the question of the speed of the street 
car, which collided with plaintiff’s truck at an intersection, 
failed to point out which of the two ordinances introduced 
into evidence was applicable in considering whether defend- 
ant was guilty of negligence per se in the operation of the 
street car, the judgment for plaintiff was reversed (Georgia 
Power Co. v. Clark, Ga. Ct. of App., J 707,300). 


Fire While Filling Gasoline Tank.—In the absence of allega- 
tions concerning conditions within the garage and the con- 
trol of the gasoline tank being filled, a cause of action against 
defendants, who had sole control of the gasoline tank truck 
from which the tank in the garage was being filled when a 
fire started, was not alleged (Starks Food Markets, Inc. v. 
The Eldorado Refining Co. et al.; Boone v. The Eldorado 
Refining Co. et al., Kan. Supreme Ct., § 707,302, 707,303). 


Admissibility of Testimony.—Defendant’s exceptions to the ad- 
mission of testimony by plaintiff's husband to the effect that 
after the accident she was no longer full of life, that she 
was irritable and nervous for the first few days, would go 
out of her head for short periods of time, and would attempt 
to pull the bandages off her forehead, were overruled, since 
this testimony did not contain medical conclusions which 
lay witnesses could not draw (Taber et al. v. Tenovsky, Mass. 
Supreme Jud. Ct., 707,298). 


Paragraph (§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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